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No. 1155. 


J. S. Copes vs. GUILLEBEAU, SHEKIFF, ET AL. AND A. DECLOUET 
ET AL. VS. GUILLEBEAU, SHERIFF, ET AL. CUMULATED. 

Sales of property made in violation of Act No. 3, of 1378, are not of absolute, but only of 
relative nullity; and when the holder of a concurrent mortgage buys the mortgaged prop- 
erty at private sale, pending proceeding for the seizure and sale of such property by the 
other concurrent mortgage creditors, the qualities of creditor and owner become united in 
said purchaser and his mortgage is extinguished by confusion. 

PPEAL from the Twenty-First District Court, Parish of St. Martin. 
Fontelieu, J. 





H. N. Ogden, for J. S. Copes, Plaintiff and Appellant : 


The power to buy a mortgage note does not convey the power to postpone the payment of that 


note to others of the same series. 
The power to “ pay debts and adjust accounts’ does carry, as necessarily involved in it, the 


right to acknowledge debts and notes. 





* Mr. Justice LEVY was absent on account of illness during the whole of this term. 
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Copes vs. Guillebeau, Sheriff. et al. 





Act No. 3 of 1878 forbids the sale of property, pending proceedings to enforce a mortgage upon 
it, and any sale made in violation of that Act is an absolute nullity, and can produce no 
effects. 

When one holding a mortgage note of a series buys the property, his mortgage is only sus- 
pended, not destroyed. It will revive when the cause of confusiou is removed by a forced 
sale of the property to pay concurrent notes, aud must be allowed to participate with them 
in the proceeds. See Millaudon vs Allard, 2 La. 547. 

The purpose to novate a debt must be clearly expressed. 


A. R. DeBlane and Rk. S. Perry, for A. Declouet and the Heirs of 
VA Mrs. Delhomme, Plaintiffs and Appellants : 


When novation takes place by the substitution of a new debtor, the privileges and mortgages 
securing the former claim are not transferred to that which is substituted to it, unless 
the creditor has expressly reserved them. C. C. 2195 (2491); Marecade, Vol. 4, 583, 587. 

When prescription has already run, parol evidence cannot be received to prove auy acknowl- 
edgment or promise to pay any debt or liability contracted in writing. C.C. 2278-4. 

An already acquired prescription cannot be renounced so as to affect the rights of others. 1 
An. 330; 2 An. 546, 927; 8 An 505; C C. 3466 (3244). 

A mortgage and privilege may be extinguished as to one of the creditors, and continue to exist 
as to the others. 25 An. 559. 

Mortgages and privileges are extinguished when the creditor acquires the ownership of the 
thing subject to the mortgage and privilege. C. C. 3411, (3374), 3277, (3244); 15 An. 407; 
25 An. 559, 560. 

The overseer's privilege on the crops and proceeds, fur services by him rendered, do not 
affect the land, nor the vendor's lien and mortgage. 24 An. pp. 281, 282. 





The proceeding by rule is the proper proceeding to compel the Sheriff to either give or 
complete a title. 1 An. 330; 24 An. 250; 25 An. 146, 147. 

The Sheriff, in his capacity as such, cannot control the execution of a judgment, and seize and 
offer for sale, under the judgment, in spite of the judgment creditor's protest. 5 N. S. 
p. 707. 

The adjudicatee at a Sheriff's sale is bound for only the excess over the amount of prior 
mortgages and privileges. C. P 679, 683, 718; 25 An. 146, 147. 

The Sheriff can himself institute a proceeding to compel adverse claimants of the proceeds of 
a sale made by him tv litigate their rights. 1 An. 144. 

The action of overseers, for their salaries, is prescribed by three years. C. C. 3538 (3503). 








OUET Act No 3 of the Legislature of 1878, was passed for the exclusive benefit of successful plain- 
tiffs in action, to recover.possession of lands, or subject them to existing mortgages, and 
not to abridge the right of disposing of one’s property, except in so far as the disposal 
nly of prejudices an already acquired right. 
| prop- 
by the A. Simon, for the Sheriff. 
" | 
ited in ! 
ti The opinion of the Court was delivered by 
irtin. , ae : ' . | 
Bermupez, C. J. The object of controversy in these two cases, 
which are to be determined together, by consent of parties concerned, 
involves a distribution of the proceeds of a judicial sale in the hands of | 
of that a seizing creditor, and the right of the latter to a sheriff’s deed, in 
furtherance of the adjudication made to them of the property. 
it, the From a judgment allowing the proceeds of sale exclusively to the 
seizing creditors, whose demand for damages was reserved, and 
. directing the Sheriff to make and deliver to them a deed to the 
n. 






130 





a a NR et eA SAR lt UR eh Ne sn eS i ce tar ent ang na sts amma 


eer 








1034 SUPREME COURT: OF LOUISIANA, 





Copes vs. Guillebeau, Sheriff, et al. 





property, this appeal is taken. The appellees pray that the judgment 
be amended by allowing the damages asked. 

The record discloses the following facts: 

On the 5th of March, 1870, Mrs. Charles Delhomme sold the Magenta 
Plantation to W. H. Seward, Jr., for $31,000, part cash, part on time, 
for notes maturing in 1870, 1871, 1872 and 1873. 

In 1875, executory process having issued on a note maturing in 1873, - 
an injunction was obtained to arrest the sale of the property. The 
case was removed to the Federal Court, whose judgment in favor of 
the seizing creditors was affirmed by the U. S. Supreme Court in 1881. 
On the return of the mandate of that Court, the seizure and sale pro- 
ceedings took their course; the property was offered for sale, and 
adjudicated to the seizing creditors for less than their claim. J. 8. 
Copes having filed a third opposition, claiming to hold a note secured 
concurrently with the plaintiffs, by vendor’s privilege and special 
mortgage, and other claims secured by privilege, obtained an order 
directing the Sheriff to retain the proceeds of sale, and prayed to be 
paid pari passu with the seizing creditors. out of the amount of sale 
retained by them. The adjudicatees having failed to pay to the Sheriff 
the amount of their bid, that officer proceeded to readvertise the prop- 
erty, but was enjoined from offering it for sale by the purchasers, who 
ask that they be declared the owners thereof, and that the Sheriff be 
commanded to make and deliver a deed to them as such, and be 
condemned to pay them certain damages. 

The seizing creditors resist the third opposition of Copes on several 
grounds. They deny that he ever acquired the note with concurrent 
security, privilege and mortgage, and charge that the note passed to 
him with the express understanding that the privilege and mortgage, 
by which it was originally secured, would rank next. They aver 
further, that if it ever was transferred with the’ security claimed, the 
debt which it once evidenced, together with the asserted privilege and 
mortgage, has been extinguished .by prescription, by novation and by 
confusion. They allege tortious acts against Copes, and claim damages 
from him. 

Of these defenses, we propose to examine, presently, the latter only, 
and will consider the claim for damages further on. 

On the trial of the differences of the litigants, it was established that, 
during the pendency of the injunction suit before the Federal Courts, 
the property changed hands. 

In May, 1877, Geo. F. Seward, who had previously acquired it from 
W. H. Seward, Jr., sold it to Charles Starr, who, in March, 1879, in turn 
sold it to J. S. Copes, the third opponent. The first sale was for 
$10,000. The second was for $15,387.57, out of which the purchaser - 
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retained $8,300, “to pay, whenever exigible, the Delhomme mort- 
gage claim to whomsoever may lawfully demand the said sum, as the 
said claim is now in litigation and undecided in the U. 8S. District 
Court in New Orleans ;” and, for the remainder of the price, the sum of 
$7,087, the purchaser furnished three promissory notes, which were to 
be delivered to Dr. Copes, in payment of his mortgage claim, in accord- 
ance with special instructions contained in a power of attorney. The 
third sale by Starr to Copes was for $8,220, the amount then due to 
the seizing creditors, A. Declouet and Mrs. Delhomme. 

The act of sale to Copes refers to the vendor’s title, and contains an 
express stipulation that Copes did not assume, and would not be liable 
for, any mortgage claim whatever on the property (beyond that sum). 

It is insisted that, from the very instant that Copes acquired the real 
estate on which he claims to have a privilege and mortgage to secure 
the purchase note which he held, the security on which he rests his 
actual pretension to a concurrent participation in the proceeds of the 
judicial sale was completely extinguished. Indeed, the Code expressly 
provides for such extinction by the creditor acquiring the ownership of 
the property encumbered; R. C. C. 3277, 3411; and the jurisprudence 
is well settled, that the qualities of mortgagee and owner of the thing 
mortgaged cannot be united in the same person at the same time. 15 
An. 407; 25 An. 559; V. Pothier Hyp. 177; Troplong Hyp. 4, 861; 
Dalloz Hyp., Ch. 2, See. 9, N. 35; C. N. 2180. 

But the third opponent contends that, as the purchase which he 
made is violative of a prohibitory law, Act 3 of 1878, which forbids 
the sale of property pending proceedings to enforce a mortgage upon it, 
it is an absolute nullity which has produced no effect. He insists, 
further, that even if the property has passed to him, his mortgage was 
only suspended, and was not destroyed ; that it has revived the moment 
that the cause of the confusion was removed by a forced sale of the 
property to pay concurrent notes, and because of such revival, he must 
be allowed to participate in the proceeds. 

The fallacy of the proposition is the result of the erroneous assump- 
tion that such sales are absolute nullities, established for the preser- 
vation of public order and good morals, and not for the benefit of 
individuals, and are not susceptible of ratification, which is not so. See 
33 An. 659, 1429. 

A further ready answer is, that the Act mentioned was passed for 
the protection and advantage of successful plaintiffs in actions to recover 
lands, or to subject them to existing mortgages. 

That Act was not designed to abridge the right of disposing of 
one’s property, unless in so far as it sought, prejudicially, to affect 
previously acquired rights thereon. 
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The authority relied upon, in 2 La. 547, can have no application toa 
case like the present one, in which it appears, that the purchase price, 
the agreed value of the property sold and purchased, was computed so 
as to be sufficient to meet, dollar for dollar, the debt of the seizing 
creditor, whose privilege and mortgage were recognized, as the same 
could not be and were not disputed. 

It is patent to our mind, that Copes could not continue to have a 
privilege and a mortgage on the property after he acquired it, and 
that while the security which he once thus had has ceased to exist in 
his favor, the guarantee has continued in all its ipa for the benefit 
of the other privilege and mortgage creditors. 25 An. 559. 

The other claims, which Copes asserts as entitled to be paid out of 
the proceeds of the real estate, apparently amount to $18,737.12, and 
embrace alleged advances, keepers’ fees, overseers’ wages, hire of mules, 
said to have been due Charles Starr, by whom they, it is said, were 
transferred to the third opponent, who now asks payment in his rights. 
The bill runs from January, 1876 to 1878. . It was reduced in the oppo- 
sition to $10,886.93, and appears to have been acquired for the nominal 
sum of one dollar. 

The objections to that claim are: that it is not due and not proved; 
that itis prescribed ; that it is extinguished by a counter larger claim 
for damages, for which Starr is liable, in not having kept the buildings 
insured, which were destroyed by fire; that he has not accounted for 
his administration of the plantation while under his custody, ete. ; 

Starr acquired the place on the 2d of May, 1877. From that day 
prescription began to run against whatever claim, if any, he then had, 
and which then ceased to increase, as he can set up no such claim 
against property belonging to himself. 

We find no evidence that Starr’s claim was transferred to Copes with 
a subrogation to the privilege by which it is alleged to be secured. 
Were it so, however, Copes could have no greater rights than Starr 
himself, against whom the prescription of one and three years must 
prevail. The latter is a bar to all open accounts. The claim, if it ever 
existed, was due and exigible on the 2d of May, 1877, and the third 
opposition, in which the sum is asked to be paid, was filed on the 15th 
of July, 1881. R.C. C. 3538, 

In their answer to Copes’ opposition, the seizing creditors charge 
that he coalesced with Seward in keeping them out of the exercise of 
their rights by frivolous and wrongful protracted litigation, and that 
he has thereby inflicted upon them damages to the extent of five 
thousand dollars. 

We are not satisfied that the averments of the answer are such as 
can prima facie fasten a responsibility on Copes. The evidence under 
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them is unsatisfactory and insufficient to award any damages against 
him. The District Judge appears to have xo viewed the claim, and 
properly reserved the rights, if any, of the seizing creditors, to claim 
such damages in another proceeding. 

It remains to be said, on the last branch of this litigation, that the 


adjudication of the property to the seizing creditors by the Sheriff was 
legal and binding. It has, consequently, vested title in them to the 
land. C. P. 690. 

While the Sheriff cannot be blamed for refusing, as he did, to deliver 
a deed to the adjudicatees, and for readvertising the property at the 
time, and cannot be held responsible in damages, C. P, 689, it is no 
less true that the plaintiffs, as seizing creditors, having a privilege and 
a conventional mortgage first in rank, had a right to withhold the 
amount of their bid, which was inferior to their claim. C. P. 679, 683, 
718; 1 An. 144; 25 An. 146, 

We find no error in the judgment appealed from, which is affirmed, 
with costs in both Courts. 








No. 1145. 
Tue STATE OF LOUISIANA Vs. CHARLES B. STEWART. 


Section 7 of Act No. 44 of 1877, does not repeal or conflict with Section 992 of the Revised 
Statutes, requiring, in certain criminal cases, the service on the accused of the list of. the 
jury which are to pass on his trial, two entire days before his trial. 

The list of jurors ordered to be drawn by the Judge, in the exercise of the discretion vested by 
Act 44, Section 7, must be served on the accused in accordance with Section 992, Revised 

_ Statutes. 

In a preliminary examination, the accused has the right of having the testimony 
of w.tnesses in his behalf, taken down in writing, certitied and preserved, and 
the testimony of a witness thus taken will be admitted in evidence at the jury trial, if the 
witness is shown to be absent, a non-resident of the State, and not obtainable ; without 
any fault of the accused. 


PPEAL from the Twelfth District Court, Parish of Rapides. 
Barbin, J. / 


E. G. Hunter, District Attorney, for the State, Appellee : 


The law does not require that the list of tales jurors be served on the accused two days before 
trial. 15 An. 297; 30 An. 536; State vs. Gunter, 14 An. 461; 11 An. 685. Evidence taken 
without authority of law is ex parte—binds no one and cannot be used, unless by consent 
of all parties. 

The law which permits the introduction of the testimony taken on preliminary trial contra- 

dictorily with the accused, refers to the testimony of the State. The State cannot use 

this testimony without first showing that due diligence to procure the attendance of the 
witness had been used. 28 An. 105, State vs. Moses Harvey. The policy of our law is 
to have the witnesses testify in the presence of the jury, and it is only under extraordinary 
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circumstances, and when all of the forms of the law have been complied with, that even 
the State, whose testimony has been reduced to writing, in conformity to law, will be 
excused or permitted to deviate from this requirement. The law relatiug to the introduc- 
tion of testimony of a witness who is dead has no application when the witness is living. 
There is no Jaw authorizing the taking in writing by the committing magistrate the testimony 
of the defense, and evidence thus taken, without authority of law and against the protest 
of the State, binds neither the accused nor State. RK. S. Sec. 1010. 


W. F. Blackman and J. G. White, for Defendant and Appellant : 


Where, as in this case, the accused had been served with a copy of the indictment and venire ; 
had been arrainged, had plead, and his case set for trial, fur a particular day, and the 
District Judge ordered the Jury Commissioners to draw forty additional jurors, to serve 
as talesmen for the third week, and forty more to serve as regular jurors for the fourth 
week of his court, the accused is entitled to the service and the delay of the list of jurors 
so drawn. Revised Statutes 1870, Sec. 992; Act 44, Sec. 7, 1877. 

The committing magistrate, on a preliminary trial, ought to take and certify the depositions 
in favor of the accused, as well as those in favor of the State. Chitty’s Criminal Law, 
Vol. 1, p. 64. 

“The method of trial, the rules of evidence, and all other proceedings whatsoever, in the 
prosecution of crimes, offenses and misdemeanors,” in Louisiana, shall be according to 
the common law of England, as it existed in 1805. Revised Statutes, Sec. 976. 

Depositions of witnesses taken on a preliminary trial, either for the State or the accused, are 
admissible in evidence for either party, where the witness is absent from the State, dead 
or unobtainable. Wharton's Criminal Evidence, paragraphs, 229, 230; Bishop's Criminal 
Procedure, Vol. 1, p. 1083; 28 An. 105; 33 An. 1332. 








The opinion of the Court was delivered by 

Pocuk, J. The defendant urges two errors to his prejudice, during 
the progress of his trial, under an indictment for murder: 

1. He complains that he was forced to triai over his objection, 
without legal service on him of the full list of the jury which were to 
pass on his case. 

2. He charges error to the ruling of the Judge, in excluding the 
written testimony of a witness who had testified in his behalf at the 
preliminary examination, and whose attendance could not be obtained 
at the trial by the jury. 

1. The record shows, that a few days previous to the trial of this 
case, the court ordered the Jury Commissioners to draw forty addi- 
tional jurors, to serve as talesmen for the third week of the term ; that 
the list of jurors thus drawn was served on the accused on the day of 
his trial only, and that after exhausting the regular panel, four of the 
jurors, thus drawn, were sworn and served in the jury which tried the 
case. The order of the Judge was predicated on Section 7 of Act No. 
44 of 1877, which reads as follows : 

“Whenever the District Judge thinks proper, he shall require the 
Jury Commission to draw additional jurors for service, either as regular 
jurors, or as talesmen, and they shall be summoned without delay, or 
within the time the said Judge requires ; but nothing herein shall be 
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t even construed so as to limit the right of the Judge to order the summoning 
rill be of talesmen from among the bystanders, or persons in proximity to the 
potine: courthouse.” 

iving. eu : . ig : . 

sinutai rhe question presented is, therefore, whether the list of jurors drawn 
rotest as talesmen, under the Section just quoted, is to be governed by Section 


992 of the Revised Statutes, which imperatively requires, that in all 
vases Where the punishment may be death, or imprisonment at hard 


mire; labor for seven years or upwards, a list of the jurors which are to pass 
d the on the trial of the accused, shall be served on him at least two entire 
aude days before the trial. 

aah As the title of Act No. 44 of 1877 contains no reference to Section 


992, it is clear that the legislator did not purport, as he could not 
itions constitutionally pretend, to amend that Section, which therefore remains 





am in full foree, and hence, the accused was entitled to legal service of the 
ots list or lists of jurors drawn, and which were to pass on his case. As 
ng to the legislature had directed in other Sections of Act 44 of 1877, .that 

the regular jury should be drawn at least fifty days previous to the 
po next term of the court, the object in enacting Section 7 was to provide 


teil for the possibility of the need of additional jurors, which could not 
have been foreseen before the opening of the term, and previous to the 
action of the Grand Jury. Hence, the Judge, after considering the 
number and character of criminal cases to be tried, the number of the 
regular jurors, absent or not found, or excused, was vested with the 


_ discretionary power to provide for the deficit by drawing additional 
ion, of jurors or talesmen, without the delay prescribed for the drawing 
“te the regular panel. 

But we see nothing in the enactment which excepts jurors, so drawn, 
the from the operation of Section 992, R. 8., which secures to the accused 
the a valuable and very important right. 
nail The fact that the jurors drawn under that Statute are designated as 

talesmen, does not assimilate them to the talesmen.who are called 
his from among the bystanders, a list of whom is not, and cannot be made 
di- in advance, and cannot, therefore, be served on the accused. 
hat The very Section which authorizes the drawing of such jurors, 
of expressly recognizes the wide difference between such talesmen jurors, 
the and the talesmen from the bystanders, or persons in proximity to the 
mn courthouse. We think, therefore, that the District Judge erred in 





ts forcing the accused to trial, without legal service on him of the list of 
talesmen jurors which were to pass on his trial. 
2. The second bill of exceptions presented by the defendant shows, 


the 
we that at his preliminary examination, under the charge for which he 
ai was subsequently indicted and convicted of manslaughter, he intro- 


duced a witness who was shown to be afflicted with a disease of the 
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lungs, incurable in its character, and who was a non-resident of the 
State; and that for those reasons, his counsel requested the District 
Judge to order his testimony to be taken down in writing and properly 
certified. The order was given, and the testimony in chief was 
written and duly certified ; but his cross-examination was not written, 
on objections made thereto by the District Attorney. 

At the trial, the witness was shown to be absent from the State, and - 
to be in the State of Florida, where he resided; whereupon the accused 
offered his testimony, as written at the preliminary examination, which 
testimony was excluded on the objection of the District Attorney. 

We think that the reasons advanced by the Judge, in support of his 
ruling, are untenable, and that he erred in excluding the testimony. 
It is true, as contended by the District Judge, that Section 1010, R. S., 
directs that in preliminary examinations, the depositions of the State 
witnesses alone are to be taken down in writing; but it is equally true, 
that’in this State, the forms of indictment, the method of trial, rules of 
evidence, and all other proceedings in the prosecution of crimes, must 
be acecording to the common law of England, as it existed in 1805, 
unless otherwise provided. 33 An. 1332, State vs. McNeil. Now, 
under the common law, criminal jurisprudence has firmly established 
the right of the accused to be defended by counsel, and to have his 
witnesses heard at the preliminary examination of the offense charged 
against him. And under provisions of the law of England, directing 
that the testimony of witnesses against the accused at a preliminary 
examination, be reduced to writing, it has been held that the “ Justice 
ought to take, and certify as well the information, proof and evidence, 
which tend in favor of the prisoner, as those which are brought forward 
against him.” Chitty’s Criminal Law, Vol. 1, pp. 60 and 64. 

In keeping with these rules, this Court admitted in evidence the 
testimony of a witness taken in writing at the coroner’s inquest, in 
favor of the accused ; the witness having died before the trial before 
the jury. State vs. MeNeil, 33 An. 1332, and authorities therein cited. 

In the present case, the witness being shown to be out of the State, 
and, therefore, not within the process of the Court, the same reason 
existed for the admissibility of the testimony of the witness taken down 
in writing at the preliminary examination. 

The accused had foreseen the possibility of the death, or of the 
absence of that witness, at the time of his trial, and had given full and 
fair knowledge of the facts, which made his anticipated absence prob- 
able, to the State’s Attorney ; and had, in view of such emergency, 
moved that his testimony be taken in writing and preserved. 

No attempt was made by the State to show that the accused could, 
by due diligence, have procured the attendance of his non-resident 
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f the witness ; and it is well settled, that the absence of such a witness 
strict would not have been a good ground for a continuance. State vs. 


Nicholson, 14 An. 798. We find no force in the reason of the District 


perly 

ii Judge, that the testimony should have been excluded, because the 

itten, cross-examination had not been reduced to writing. It was within the 
power, and it was manifestly the duty of the Judge, to have over- 

, and - ruled the unfounded objection of the District Attorney to the writing 

“used of the witness’ testimony under the cross-examination, and the accused 

vhich cannot be deprived of his legal testimony by the course pursued by 


the District Attorney and by the Judge. 
f his Under the peculiar circumstances of this case, the excluded testimony 
was undoubtedly admissible, and the accused has been injured by its 








ony. 

R. S., rejection. 

State It is, therefore, ordered, that the verdict of the jury be set aside, and 
true, the judgment appealed from annulled and reversed ; and it is now 
»s of ordered, that this cause be remanded to the District Court for trial 
must according to law, and to the views herein expressed. 

1805, 

Now, 

shed 

> his No. 1162. 

rged LupDGER LEMELLE ET AL. Vs. JAMES M. THompson. J. I. BEAUCHAMP, 
ting TESTAMENTARY EXECUTOR, ET AL., THIRD OPPONENTS. 

nary Where property has been sold under an hypothecary proceeding against a third possessor, 
stice the party procuring the sale is not entitled to claim the proceeds, in preference to the 
nee, mortgage creditors of such third possessor, by denying his ownership thereof, where, in 
rard the petition for its sale, his title is acknowledged, and if the mortgage of the seizing creditor 


has perempted, the opposing creditors of the third possessor are entitled to the proceeds. 
An inscription of a minor’s mortgage preserves the mortgage during the tutorship, though it 
the should continue for more than ten years; but if not re-inscribed in ten years after its termin- 
ation, the mortgage will perempt. Nor does it matter if the mortgage is evidenced by a 









t, in 
f judgment recognizing it, and fixing its amount. Art.3369 C. C. construed. 
ore 
ted. PPEAL from the Thirteenth District Court, Parish of St. Landry. 
ate, Hudspeth, J. 
son 
wn F. L. Richardson, K. Baillio and J. A. Breaux, for Plaintiffs and 
Appellants : 
the 1. Creditors cannot claim more than their debtor could. If their debtor had any rights, they 
and date from 1878. 
ob 2. Purchasers having assumed the payment of the mortgage due minors, no further recordation 
was necessary, as to them. 
icy, 3. In addition to the assumpsit of these purchasers, the minors’ mortgage had been legally 
7 recorded, and in time, (as against opponents, whose rights date from 1878) by recording 
ild the judgment recognizing the minors’ mortgage. Mathilde Morrison vs. Citizens’ Bank, 
+] ° 
27 An. 401. 
ent 
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4. The Court of Appeals has heretofore decided that the minors’ mortgage was never 
extinguished by the pretended sale. The property is, therefore, in effect, still owned by 
those who assumed the mortgage. McGloin's Circuit Court Reports, p. 246. 

5. By claiming the proceeds of the sale, opponents admit the validity of the sale. The only 
question is, therefore, one of rank. 16 An. 2e3; 24 An. 289; 29 An. 274. 


H. LL. Garland and J. N. Ogden, for Third Opponents and Appellees: 


Where a judgment once recorded is not reinscribed within the ten years prescribed by law, it 
perempts, and other judgment or mortgage creditors whose claims were recorded subse- 
quently, outrank the judgment which has thus become perempted. See 2 An. 100, 520; 
30 An. 2 and 11; 24 An. 211; 23 An. 587; 20 An. 224, 486, 508; 16 An. 223; 29 An. 324; 
23 An. 275; 21 An. 204; 20 An. 216; 24 An. 193; 23 An. 261. Hennen, p. 1295, No. 12; p. 
1296 No. 14. Louque’s Digest, p. 613, Nos. 2-3-4-5; p. 614, Nos. 8-18. 

Where a minor has elected to merge his claim against his tutor into a judgment, and has had 
the same recorded, which from that moment becomes a judicial mortgage in favor of said 
minor, the said judgment and judicial mortgage become subject to the laws of revival and 
reinscription. 24 An. 211; 23 An. 587; 30 An. 2, 11; 23 An. 261. 


The pendency of a suit to enforce a mortgage does not obviate the necessity of reinscription. 
30-An. 2, 11. 

When a person reaches the age of majority, the laws of prescription which provides for his 
protection during his minority cease to govern his actions and rights, and he is subject to 
the same laws of prescription as other persons. The laws which suspended prescription 
during times of war did not apply the moment hostilities ceased; so it is with minors, the 
law excepting their tacif mortgage from registry ceased to protect them the moment they 
reached the age of majority. Troplong de la Prescription, Vol. 2, Section 706. 


The opinion of the Court was delivered by 

Topp, J. This case presents a contest over the proceeds of the sale 
of certain immovable property described in the pleadings. 

The property was sold at sberiff’s sale on the 16th of April, 1881, 
under executory proceedings instituted by the plaintiffs against James 
M. Thompson, as the third possessor thereof, to satisfy a judgment in 
their favor against Francois Lemelle, signed on the 12th of July, 1870, 
and recorded on the 30th of same month, in which judgment an alleged 
legal mortgage on the property, sold for $3,000, and interest, was 
recognized. 

Before the sale in question was made, third oppositions were taken 
out by George Willard and wife, and J. I. Beauchamp, testamentary 
executor, mortgage creditors of Thompson, who claimed to be entitled 
to the funds in preference to plaintiffs, the seizing creditors, whose 
mortgage against the property, it was alleged, if it ever existed, had 
not been reinscribed within ten years from the first inscription. 

From a judgment in favor of the third opponents, giving them the 
proceeds in question, the plaintiffs have appealed. 

They advance three reasons why the judgment appealed from should 
be reversed : 


1. Because Thompson was not the owner of the property sold, and 
his creditors could, therefore, have no mortgage thereon. 
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ini 2. Thatthe peremption of plaintiffs’ mortgage, and prescription of 
by their judgment, had not been pleaded; and, 
3. That their mortgage, being a legal mortgage, originally of minors 
od against their tutor, recognized by a judgment, and its amount fixed 
therein, and seasonably recorded, no reinscription was necessary for 
ss the preservation of the mortgage. 
* s First. In the petition of the plaintiffs for the order of seizure and 
nd sale, under which the property was sold, it was alleged that Thompson 
24 ; had purchased the property on the 25th of June, 1878, under an act 
P. duly witnessed and authenticated. Thompson being sued as third 
‘aa possessor, such an allegation was certainly a distinct and positive 
aid recognition of his title to the property. 
nd Second. The vital question in this case is not one of prescription, 
but of peremption. It is not whether the judgment of plaintiffs has 
” prescribed, but whether their mortgage ceased to have effect, or at least 
his had lost its precedence over those of the third opponents, for want of 
to reinscription within ten years. As will be seen from our statement 
“i of the pleadings, it was substantially charged that plaintiffs’ mortgage 
ey had perempted, or ceased to have effect, for want of reinscription 
within the prescribed time. This was certainly sufficient. 
Third. The most serious question presented is, whether the plain- 
tiffs’ legal mortgage against their tutor having been once inscribed, a 
le reinscription was necessary to preserve its effect; or, in other words, 
whether it was subject to the general requirement relating to the 
1, inscription and reinscription of mortgages. 
- Art. 3369 of the Civil Code declares : 
‘i. “The registry preserves the evidence of mortgages and privileges 
0, during ten years, reckoning from the day of its date ; its effect ceases, 
od even against the contracting parties, if the inscriptions have not been 
- q renewed before the expiration of this time, in the manner in which they 
were first made. 
- “But this rule does not obtain with regard to the mortgages to which 
ry husbands are subjected for the dowry and other claims of wives, and 
dl tutors and curators towards minors, interdicted and absent persons, 
~ whose estates they administer.” 
d It is claimed by plaintiffs, that the last paragraph of this Article 
dispenses with the necessity of a reinscription of their mortgage ; that 
= they come within the exception therein declared. 
To our minds, it seems clear that the dispensation provided in that 
ld paragraph was out of consideration for the incapacities of the persons 
mentioned therein—married women and minors—and was only opera- 
d tive whilst those incapacities continued. There was a good reason why 
those thus incapacitated should not be subjected to the rigorous rule 
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requiring the reinscription of their mortgages, when they were subject 
to the authority of those who had a direct interest to prevent a com- 
pliance with such requirement. Thevery words of the clause “ towards 
minors,” ‘whose estate they administer,” place its meaning beyond 
doubt. It is equivalent to saying that such reinscription is not neces- 
sary, whilst the estate of the minor is under the administration of the 
tutor, or in ether words, during the existence of the tutorship. 

In this case, the tutorship had ceased long before the time required 
for the reinscription of the mortgage. 

We have been referred to the case of Morrison vs. Citizens’ Bank, 27 
An. 401, as announcing a different doctrine. 

We do not so construe that decision. The question there decided 
was, whether a judgment fixing the liability of a tutor to a minor, and 
recognizing his legal mortgage, obtained and recorded in 1868, was 
sufficient to preserve the minor’s mortgage, in view of the constitutional 
requirement and the laws under it, relating to the registry of such 
claims ; and it was held that it was sufficient. This decision of the 
Supreme Court, so adjudicating, was rendered within less than ten 
years from the recordation of this judgment and, therefore, could not 
have related to the question of its reinscription. 

The plaintiffs’ mortgage, under which the property in this case was 
sold, had not been reinscribed prior to the sale, and had, therefore, 
ceased to have effect under the express provisions of the Code cited. 
The existence of the mortgages of the third opponents against Thomp- 
son are not disputed, the only question being that they did not operate 
on the property. We think they did, and took precedence over the 
claim of the plaintiffs. 

It is, therefore, ordered, adjudged and decreed, that the judgment 
appealed from be affirmed with costs. 








No. 1157. 


CELESTINE VAVASSEUR, WIDow, ETC. vs. SIDNEY MOUTON, 
ADMINISTRATOR. 

1. The foundation of the right to bring a direct action against the administrator of a succes- 
sion under administration, is the refusal of the administrator to acknowledge the debt and 
to place it on his tableau. 

2. Property adjudicated to a married heir at a succession sale and paid for out of her herit- 
able share, becomes her separate property, and does not fall into the community between 
her and her husband. Aflirming Troxler vs. Colley, 33 An. 425. 


PPEAL from the Twenty-first District Court, Parish of St. Martin. 
Fontelieu, J. 
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DeBlane & Perry and R. DeBlane, for Plaintiff and Appellant. 
E. Voorhies and M. E. Girard, for Defendant and Appellee. 


The opinion of the Court was delivered by 
FenNER, J. Plaintiff, surviving widow of J. Sosthene Mouton, 


brings this action against his administrator, averring that his succes- 
sion is indebted to her in the sum of $12,821.92, of which “ $500 were 
donated to her, and paid to her husband in 1848, and $500 in 1850, by 
her father, and the balunce was received by her husband before the end 
of July, 1860, from the successions of her parents.” 

The petition contains no other specifications of the nature, origin, 
date, or particulars of this large claim. 

Further alleging that the administrator has “ but partly recognized 
her claim, and refuses to class it as it should be classed in the account 
by him filed of his administration,” she prays for judgment recognizing 
her claim, with legal mortgage, and ordering the administrator to class 
and pay the same according to rank, ete. 

The essential foundation for such an action is the administrator’s 
refusal to acknowledge and place upon his account the claim sued on. 

The only amounts shown orclaimed to have been received by plain- 
tiff’s husband from her parents or their successions for her account, are : 
1. The two donations of $500, in 1848 and 1850............ $1,000.00 

The cash received by him from the successions of her 
father and mother......... : .s 3,817.26 
The amount of the purchase price of certain slaves bought 
at the succession sale of her parents, and paid for out of 
her heritable share, say........... 3,600.00 

As to the first two items, the record shows that they are not disputed 
by the administrator, but, on the contrary, are duly placed upon his 
account as debts secured by legal mortgage. 

The last item is disputed by the administrator, who claims that the 
slaves referred to were adjudicated to her, and not to her husband, 
and that they thereby became her paraphernal property. 

The only evidence of the purchase is a notarial act of partition, 
between the heirs of Jean Vavasseur and wife, from which it appears 
that the slaves were adjudicated to her, and paid for out of her heritable 
share. 

This act of partition was offered in evidence by plaintiff, without 
reservation. It is the only evidence of the purchase of and payment 
for the slaves found in the record. 

She claims that she is not bound by the recital contained therein, 
that the slaves were adjudicated to her, and that the proces verbal of 
the adjudication should have been produced, because the only appear- 
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ance made in the act, in her behalf, was by her husband, who alone 
signed the same for her. 

That she might have contradicted that recital, it is not necessary to 
dispute. But having offered the entire instrument without reserve, 
and not having contradicted it, we think it very clear she is bound by 
all its recitals, and cannot dissever them, so as to take advantage of 
those in her favor, and repudiate those which are against her. 

It is now well settled, that property so purchased by an heir, and 
paid for out of her heritable share, becomes separate property, and does 
not fall into the community of acquets and gains as property acquired 
during marriage. Troxler vs. Colley, 33 An. 425, and authorities 
there cited. 

It follows that this claim of her’s is not sustained, and the first 
mentioned claims being fully acknowledged, and properly ranked on 
the administrator’s tableau, there is nothing to support the present 
action. ° 

As to the allowances claimed by her, on account of discount on 
Confederate money paid to her by the administrator, and on account 
of funds of the community existing between her and her husband, and 
charged to have been appropriated to the settlement of his ante-nuptial 
debts, the mere reading of the petition shows that they are utterly 
foreign to the allegations thereof, and cannot be considered in this 
action. 

Many other legal objections are urged against the plaintiff's 
action of a serious character, but it is disposed of by the foregoing 
considerations. 

Judgment affirmed at appellant’s cost. 








No. 1154. 
Tue STATE OF LOUISIANA EX REL. Wm. E. Szrrmovur, LiQ., vs. THE 


JUDGES OF THE THIRD Circuit CourRT. 


In a contest over a fund in the hands of the sheriff, realized under execution, the Circuit 
Courts have no jurisdiction if the demand of plaintiff exceeded one thousand dollars, 
although the amount claimed on intervention or third opposition be less than one thousand 
dollars. 

In such cases, the jurisdiction of the appellate tribunal must be tested by the amount claimed 
by plaintiff, and pot by the claim of third opponent or intervenor. 31 An. 452; 30 An. 
625; 8 La. 164, Reaflirmed. 


— for a Mandamus. 





K. Baillio, for the Relator. 
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alone E. T. Lewis, Judge, ad hoc, and A. B. Irion, Judge of Third Circuit 
Court, Respondents, in pro. per. 


ry to on 
erve, The opinion of the Court was delivered by 
id by Pocuk, J. Relator seeks, by mandamus, to compel the defendants, 
ze of Judges, to take jurisdiction of an appeal brought by him from a judg- 
ment of the District Court of St. Landry, in a cause predicated on the 
, and following pleadings and facts: 
does In the suit of Thomas C. Anderson vs. Mary Ann Petit, wife et al., 
aired based on a claim of $3,750, defendant’s property, sold under seizure, 
‘ities realized $2,347, out of which, Aleus, Scherck & Autey claimed, by 
third opposition, to be paid, by preference over the seizing creditor, 
first the sum of $750 due to them by the defendant, their common debtor. 
d on Their third opposition having been sustained, Relator herein, who had 
sent in the meantime been subrogated to the rights of Anderson, the 
original plaintiff, took an appeal from the judgment of the District 
t on Court, returnable to the Circuit Court, where, after hearing, it was 
punt dismissed by the latter Court, on the ground that the amount in dis- 
and pute exceeded $1,000, and was not within the jurisdiction of that 
ptial tribunal. 
erly The Circuit Court Judges held very correctly that, in such cases, the 
this jurisdiction of the appellate court is to be tested under the amount 
claimed by the original plaintiff, and not by the amount claimed by 
iff’s the third opponent or intervenor. 
ping This is no longer an open question ; it was settled in the earlier de- 
cisions of this Court, Hart vs. Ludwick, 8 La. 164. It has been re- 
ceptly re-examined, and the doctrine was reaffirmed by our immediate 
predecessors. 30 An. 625, Picard & Weil vs. Wade; 31 An. 452, 
Alber vs. O’Brien. 
In the case of Renshaw vs. Stafford, recently decided by us in New 
fail Orleans, we bad occasion to re-examine the subject matter, and we 
therein reafiirmed the doctrine established in the cases above referred 
to, and we may now consider the question as finally settled. 
reuit In this case, both the amount of the seizing creditor’s claim, and the 
a funds realized under execution, exceed one thousand dollars, exclusive 
of interests, and the Circuit Court was clearly without jurisdiction. 
imed It is, therefore, ordered, that the writ of mandamus herein prayed 





for be refused, at Relator’s costs. 
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No. 1159. 


ZUBERBIER & BEHAN Vs. LOvISA PRUDHOMME, WIFE, ET ALS. 


Where wholesale dealers sell to a married woman, separated in property and transacting 
business as a public merchant, goods appropriate to her trade, upon the orders of herself 
or of her husband acting as her agent under express written procuration, they are not 
bound to follow the goods, and see that they are actually used in the business of the wife. 
In a suit against a married woman, where both she and her husband are cited, and default 
is taken against both, although she alone afterwards appeared and answered, the author- * 
ization of her husband will be presumed. 

Where a defendant dies pendente lite, in absence of administration, suit is properly revived 
and continued by making the heirs parties, and if the heirs are minors and have no quali- 
fied tutor, they may be made parties through a curator ad hoc duly appointed to represent 


them. 
In such case, citation eo nomine to the curator is not essential. Service of the petition for, 


and order of, appointment specifying the object and purpose theregf is sufticient, 

especially when (the suit proceeds without objection, contradictorily with attorneys 

presumed to be authorized to represent him. 

PPEAL from the Thirteenth District Court, Parish of St. Landry. 
Hudspeth, J. 


Lewis & Bro.. for Plaintiffs and Appellees. 
H. L. Garland, for Defendants and Appellants. 


The opinion of the Court was delivered by 

FENNER, J. The record satisfies us on the following points : 

1. That the defendant, Louisa Prudhomme, was personally liable — 
for the claim of plaintiffs, as her separate debt. She had been judi- 
cially separated in property, and was granted, in the judgment of 
separation, *‘ the separate control and administration of her paraph- 
ernal property and also of all the property she may hereafter acquire, 
free from the control of defendant,” her husband. After the separation, 
she conducted business as a public merchant, in her own name, with 
her own means, and for her own account. The business was that of a 
grocery store. The goods purchased from plaintiffs were all goods 
appropriate to her line of business, and were bought either by herself 
personally, or by her husband, acting as her agent, under an ample 
notarial power of attorney. A merchant who thus deals with a married 
woman doing business as a public merchant, is not concerned with the 
disposition which she or her agent may make of the goods. To hold 
otherwise would place it in her power to commit unlimited frauds. 

2. That there was proper ground for the attachment issued. She 
had already disposed of some of her real estate under suspicious cir- 
cumstances; and that she had the fraudulent design of making way 
with her stock of goods is apparent from the fact that she did actually 
and successfully make way with them before the attachment issued 
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could be executed. Although this disposition took place only after the 
issuance of the attachment, this cannot prevent the inference that the 
fraudulent design existed prior thereto. 

3. The return of the sheriff shows that an actual seizure was made 


under the writ, and there is no allegation in the pleadings, or sufficient 


evidence to impeach that return. 

4. She and her husband, for the purpose of authorizing her, were 
both duly cited, and a default was taken against both. Afterwards, 
she alone appeared and filed answer. It is well settled that, in such 
state of case, the husband’s authorization is presumed. Gilmore vs. 
Gilmore, 9 An. 197; Hall vs. Carroll, 10 An. 412; Stone: vs. Tew, 9 
R. 194; Francois vs. Martin, 28 An. 403. 

5. After answer filed, and, indeed, after the case had been partly 
tried, Louisa Prudhomme died. Plaintiffs, thereupon, suggesting the 
death, and representing that her minor children were her sole heirs 
and that they had no qualified tutor, provoked the appointment of the 
father of the minors as their curator ad hoc, who was duly notified, and 
contradictorily with whom the suit proceeded to the judgment. This 
proceeding was in precise accord with the provisions of the Code of 
Practice, Arts. 120, 116, 113, 361. It was not necessary “ to recom- 
mence the action,” (C. P. 361) and citation eo nomine to the curator 
was not essential. It was sufficient to serve him with the petition and 
order appointing him, and directing that the suit be continued against 
the heirs through him as curator ad hoc. The counsel who had repre- 
sented Mrs. Prudhomme prior to her death, continued to act in the 
proceedings had after the appointment of the curator, and, as they 
took this appeal in his behalf, it must fairly be presumed that they 
represented him in those proceedings. 

Articles 1036, 1037 and 1038 of the Civil Code, relative to the benefit 
of inventory and delays for deliberating in succession proceedings, 
have, in our opinion, no application here. 

The theory of counsel for defendant, that this judgment is absolute 
against the minors and would affect their whole estate, is utterly un- 
founded. It isa judgment against them simply in their capacity of 
heirs of their mother, and necessarily as beneficiary heirs, and could 
not possibly affect anything but their beneficiary interest in her estate. 

6. We agree with the District Judge, that the exception to the 
plaintiffs’ petition came too late, and was properly disallowed. 


Judgment aflirmed, at appellant's cost. 
132 
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No. 1158. 
Louis DELCAMBRE Ys. CHARLES CLERE. 


A charge of a specified amount for the daily privilege of keeping a private butcher's stand is 
a license or tax. The power of municipal corporations to tax or license callings or occupa- 
tions must be expressly conferred by law. Such corporations may, under its police power, 
regulate or suppress such private markets, but cannot under such power impose a tax for 
revenue. 


gee from the Twenty-first District Court, Parish of Iberia. 
Fontelieu, J. 


R. 8. Perry, for Plaintiff and Appellee. 
J. A. Breaux, for Defendant and Appellant: 


It is a well settled rule of construction, of grants by the legislature to corporations, that only 
such powers or rights can be exercised by them, or under them, as are clearly compre- 
hended within the words of the Act. Mayor of Plaquemine vs. Roth, 29 An. 26; Mayor 
of St. Martinsville vs. Str. ‘‘ Mary Lewis,” 32 An. 1293; Mayor of New Iberia vs. Migues, 
32 An. 923; Cooley, Const. Lim. p. 191. 


The opinion of the Court was delivered by 

Topp, J. The defendant appeals from a judgment against him for 
$141.25. This judgment was recovered by the plaintiff, as the lessee 
of the public market of the Town of New Iberia and owner of the pri- 


vileges and franchises pertaining thereto; among which, he claimed, 
was the right to recover from the defendant twenty-five cents per day, 
termed a tariff or fee for keeping a private butcher stand within the 
corporate limits of said town. The amount of the judgment represents 
the aggregate of such daily charges for the term of the lease. 

The right of the town to impose such charge is put at issue by the 
pleadings, 

There is no motion to dismiss the appeal, but the appellee’s counsel 
urges that it our duty to do so, for want of jurisdiction ratione materia. 
He contends that the contest does not involve the question of the 
constitutionality or legality of any tax or license, or other charge em- 
braced in Article 81 of the State Constitution, that can impart to it an 
appealable character. That Article confers jurisdiction in all cases in 
which the constitutionality or legality of any tax, toll, or impost what- 
ever, or of any fine, forfeiture or penalty, imposed by a municipal cor- 
poration, shall be in contestation. 

We think this language is broad enough to include the charge in 
question in this case. 

“The name ‘tax’ means a burden, chargé or imposition for public 
uses.” Addison, verbo Tax. Same, verbo Impost. 7 Wall. 433; 9 
R. 325. 

We regard the charge in this instance as a tax or license imposed 
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upon the calling or occupation of the defendant, which was that of 
a butcher. 

Conceding that the tax was imposed by the town authorities, and the 
right of the plaintiff to collect the same under his alleged lease, the 
first question we must consider is, whether the town possessed the au- 
thority to impose such tax. It could derive such authority solely from 
a grant of the legislature in its charter or other act. Cooley, Con. 
Lim., pp. 191, 357: 29 An. 21; 32 An. 923, 1293. 

Act. 107 of 1868, p. 134, amending the charter of said town, confers 
the power to raise money (quoting) “ by taxing merchants, retailers, 
grog shops, billiard tables, hawkers, peddlers, shows, circuses, menag- 
eries, concerts, etc.” 

We had occasion to construe this same Act in one of the cases above 
referred to, Mayor of New Iberia vs. Migues, 32 An. 923, which was a 
suit to recover a tax or license against a drayman pursuing his calling 
in said town. We held in that case, that the language of the charter 
quoted above did not include draymen among the classes of persons or 


callings authorized by the terms of the Act to be taxed. 
And it is evident that neither does it name butchers, or those keeping 
butcher stands. And for like reasons assigned in that case, the town 


cannot claim the right to impose the tax now in question, from the 
clause in the Act cited. We held also, that the words or phrase, e¢ 
cetera, in the Section cited, only referred to others pursuing like or 
kindred callings to those named therein. This “ enlargement ” fails to 
embrace in this instance, as it did in that, the class of persons or 
occupations now sought to be taxed. 

There being no express delegation of power to the corporation or 
town, to impose a tax or license on butchers keeping private stands or 
markets, no authority existed, under the Section referred to, to collect 
the tax or license in question, or to authorize its collection by the 
lessee of the public market or any one else. 

It is, however, contended that the corporation possessed this authority 
under the 5th Section of said Act, which authorized the passing of such 
ordinances and by-laws as might be deemed proper, in relation to the 
public markets in said town. 

Whilst this Section conferred authority, incident to police powers, to 
regulate private markets, or the selling at private stands of meats, etc., 
and the right even to suppress the same, and to impose fines and pen- 
alties to enforce its ordinances on the subject, and punish their viola- 
tion, it conferred no power to levy a taxor license, or fee, tariff, or rate, 
as it is termed in this case, on butchers or other persons. There is a 
recognized distinction between the taxing power and the police power, 
conferred on corporations ; licenses or taxes may be imposed on certain 
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branches as a regulation under the exercise of the latter power, but it 
must plainly appear that they are imposed strictly and exclusively in 
aid of such power, and not for the purposes of revenue. The rule is, 
that mere police power and the right to make all needful regulations 
under it, gives no right to tax for revenue. Dillon on Corp. 2 Vol., pp. 
709, 710, See. 609 ; 33 N. J. Law, 280; 7 Ire. 406. 

The power of municipal corporations to tax, must be plainly and © 
unmistakably conferred. Ib. Sec. 605, 606. 

A eareful study of the Act incorporating the Town of New Iberia, 
and the Act amendatory thereof, fails to satisfy us that the town 
possessed any powerto impose the instant tax, or charge, or to transfer 
the asserted right to another, as is pretended, with the authority to 
enforce its collection, as is now attempted. 

We are not to be understood as holding that other municipal corpo- 
rations do not possess the right to require such a license or tax, where 
the power to demand one is delegated and is exercised as the law 
provides. Nor do we deny, in the present case, the power to collect 
dues for the use of stalls or stands in the public markets, from occupants 
thereof, which the corporation certainly possesses. 

We leave out of view, in our consideration of the subject, the amend- 
ments to the charter proclaimed in 1881, by the Mayor, to have been 
adopted. They could have no bearing in matters resulting from 
proceedings that transpired long previous to such adoption. 

It is, therefore, ordered, adjudged and decreed, that the judgment 
appealed from be annulled, avoided and reversed, and there be 
judgment rejecting plaintiff’s demand, with costs in both Courts. 








No. 1163. 
VINCENT BoaGNI ET AL. Vs. Lizzie GORDON, WIFE, ET AL. 
Interest, although accrued at date of suit, cannot be counted in 
estimating the “‘ matter in dispute,” as to its appealable character. 


PPEAL from the Thirteenth District Court, Parish of St. Landry. 
Hudspeth, J. 


Lewis & Bro., for Plaintiffs and Appellees. 
K. Baillio, for Defendants and Appellants. 


The opinion of the Court was delivered by FENNER, J. 
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~Sallaba vs. Marah. 


No. 1152. 


MICHEL SALLABAH AND WIFE Ys. Joun B. MARSH. 





The plaintiffs in this case are, under the title exhibited by them, only ‘tenants at will,” and 
as such cannot institute the possessery action. 


A’ PEAL — the Nineteenth District Court, Parish of St. Mary, 


Goode, 


C. Debaillon, for Plaintiffs and Appellees. 


D. Caffery, for Defendant and Appellant. 


The opinion of the Court was delivered by 

BerMupez, C.J. This is an injunction suit coupled with a prayer 
for damages. 

The plaintiffs substantially allege that they have been in the peace- 
able and undisturbed possession, use and enjoyment of a certain 
parcel of ground for more than five years previous to the institution of 
their action; that they have the right so te continue, for the term of 
their life, by virtue of a certain title, attached as part of the petition, 
which emanates from the owner of the land, and which confers on 
them a “life estate ;” that said title was duly and seasonably recorded ; 
that they have been recently disturbed in such possession, use and 
enjoyment, by the defendant, who threatens to eject them by force ; 
that he has done acts which have inflicted severe injury upon them, 
and that they fear he will further wrong them, unless prevented. 
They prayed for an injunction, which was allowed. They further 
asked to be quieted in their possession, and claimed $5,250 as damages 
sustained, 

The defendant answers by a general denial, charges the nullity of 
plaintiffs’ averred title, alleges possession of the property in himself, 
and sets up title of absolute or perfect ownership. He prays that the 
injunction be dissolved, that plaintiffs’ demand be rejected, that he be 
quieted, ete. 

From a judgment in favor of plaintiffs, without damages, this appeal 
is taken by defendant. 

The deed mentioned in pare petition reads as follows : 

“ Bayou Sak, Parish of St Mary, June 24th, 1875. 

“Ido hereby grant to Michel Salabah and his wife, Lucy Salabah, 
the privilege of living to the end of their days, free of rent, on a certain 
piece of ground, known as the Point Field, containing about seventeen 
arpents. The said Michel Salabah is to enclese the same at his 
expense. The said tract of land is to return to me, or to my heirs, at 
the death of the said Michel Salabah and his wife. 

[Signed] J. O. CARLIN.” 
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It was subsequently recorded in the proper conveyance book. 

The questions presented are, simply : 

1. Whether this is a possessory, or petitory action. 

2. Whether the plaintiffs have made out a case. 

We will dispose of them together. 

The plaintiffs aver a title in their petition, which, they claim, has 
conferred upon them a “life estate. This they did for the obvious pur-— 
pose of showing that they claimed possession in their own right, as 
owners, and not through another. C. P. 46, 47; 4 An. 525. They do 
not ask in the prayer of their petition to be recognized as owners, but 
merely to be quieted in their possession. 

It was not necessary for them to allege by what title they were in 
possession, C. P. 53; 3 An. 342; 13 L. 396; 2 L. 227; 4 An. 515; 19 L, 
484; 6 An. 66; but they had a right to do so, without thereby im- 
pressing upon their action the character of a petitory one. 16 L. 44. 

In an action recuperande possessionis, the fact of possession alone is 
at issue. However, where a plaintiff himself puts at issue his right 
of possession, exhibiting his title in his petition, he does so at his risk 
and peril. 4M. 625. In such a case, if the title invoked be not on its 
face such as confers a right to the possession, the defendant has the 
undoubted right of assailing it and having it so declared, although he 
have not that of setting up title in himself, as owner, in the same suit. 
C. P. 55; 7 N. 8. 488; 10 L. 140; 7 L. 415; 6 L.50; 5 An. 690; 10 An. 
508 ; 11 An. 512. 

The title is, however, admissible in a mixed action, in mitigation of 
damages. I2 L. 415. 

If, for instance, the title propounded be a lease, it is manifest, that as 
tenants are not entitled to bring the possessory action, the plaintiff 
could not recover. C. P. 48. 

This is what occurs in this case. The act relied upon to establish 
title to possession is neither a sale nor a donation. It is not even a 
lease. It is simply a permission or privilege to occupy gratuitously, 
which constitutes the plaintiffs “‘ tenants at will.” The clause touching 
the fencing in of the land was not inserted as a consideration, but as a 
release from obligation, in favor of the grantor. It is not a sale ora 
lease, as no price is fixed. R. C. C. 2439, 2670. It is not a donation, 
because, as its object would be a real right, an imperfect ownership of 
immovable property, R. C. C. 490, 492, 494, 496, it should be in the 
authentic form. R. C. C. 470, 471, 1536, 628; 23 An. 243; 27 An. 534; 
32 An. 839; 7 An. 103. 

It has been held, that where such permission has been given, whether 
orally or in writing, under private signature, is immaterial; it does 
not constitute a title to an usufruct or to the right of use and enjoyment, 
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but merely makes the grantees tenants at will, occupying for account 
of the owner. 32 An. 840. 

The law is clear, that those who possess in the name of another, who 
hold by a precarious title, such as tenants, are not entitled to the 
possessory action when disturbed in the enjoyment of the real estate 
which they possess in that quality, or even when they ‘are expelled. 
C. P. 48. 

Our conclusion is, therefore, that although the character of the 
action, as determined by the prayer of the petition, be possessory in 
appearance, yet the plaintiffs, by their own averments, have shown 
that they are not entitled to the relief which they seek. An exception 
of no cause of action would have justified the dismissal of the suit. 

The right of the defendant to assert ownership and to recover solely 
on that ground, could not be averred in the present action. His right 
to do so, in a different suit, is recognized and reserved. C. P. 55; 7 
L. 415; 10 L. 140. 

It is, therefore, ordered and decreed, that the judgment appealed 
from be reversed. It is now ordered, adjudged and decreed, that the 
injunction issued be dissolved, and that there be judgment rejecting 
plaintiffs’ demand, with costs in both Courts. 


CONCURRING OPINION. 


FENNER, J. Under the Code of Practice, the only persons entitled 
to bring the possessory action, are those who possess real estate as 
owners, or are entitled to the usufruct or use, or other real right 
thereupon. 

Those who possess in the name of another, such as tenants, are not 
entitled to the possessory action. C. P. 47, 48. 

The issues in a possessory action may be two-fold; Ist, the fact of 
possession ; 2d, the nature of the possession. 

In this case, plaintiffs, in their original petition, averred that they 
held possession under a “ life-lease,” and they filed with their petition 
the document described in the opinion just read, which is itself headed 
by the caption “ lease.” 

Subsequently, after answer filed by defendant, they filed an amended 
petition, in which they averred that the term “life-lease,” used by 
them in their original petition, was erroneous, and should have been 
“life estate.” 

It is perfectly apparent, on the face of plaintiffs’ pleadings, that 
their possession is exclusively under and by virtue of the document 
filed by them with their petition, and afterwards introduced in evidence 
by them. 
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The inquiry is, therefore, perfectly legitimate and necessary, whether 
such possession is that of an owner or of one entitled to an usufruct or 
use, or real right, or whether it is a possession in the name of another, 
such as that of a tenant. In the latter case, manifestly, it is not 
sufficient to maintain the action. 

The instrument, under which the possession is held, is a mere permis- 
sion to occupy the premises during life, constituting simply a tenancy 
at will. 

We have, heretofore, held that such a gratuitous verbal permission 
had such effect only. 33 An. 897. 

The case is not different where the permission is gratuitously given 


by writing “ sous seing privé.” C. C. 1536, 2015. 


The terms of the instrument and the evidence satisfy us that the 
permission was entirely gratuitous, and that the phrase therein—* the 
said Salabah is to enclose the same at his own expense ”—was not 
intended to impose an obligation on Salabah, but was simply designed 
to relieve the donor from any duty to enclose, and from any liability 
for injury resulting to the tenant from non-inclosure, suggested, no 
doubt, by the fact that the “ Point Field” lay in the middle of the 
grantor’s property. 

The possession of a tenant at will is not such as to support a 
possessory action. 

For these reasons I concur. 








No. 1160. 
SUCCESSION OF VERONIQUE CARRIERE. 


No appeal lies from an order of court commanding the administrator of a succession to present 
his account. 


PPEAL from the Thirteenth District Court, Parish of St. Landry. 
Hudspeth, J. 


K. Baillio, for the Appellee. 
B. A. Martel and H. L. Garland, for the Appellant. 


Motion To DisMiss. 
The opinion of the Court was delivered by 
Bermupez, C.J. From an order made in open court on an appli- 
eation for an account by one claiming to be an heir, directing the 
administrator to render an account, the succession representative has 
taken a suspensive appeal, of which the appellee asks the dismissal. 
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It is well settled that an appeal does not lie from such a de- 
cree, which cannot cause an irreparable injury. If an error was 
committed by the Judge, it can be reviewed and corrected when the 
whole matter will be brought up for final decision. An appeal does 
not lie even from an order imprisoning an administrator for refusing 
to obey a peremptory mandate to file an account within a stated delay. 
10 L. 499; 12 An. 248; 4 M. 422; 28 An. 392; 31 An. 116, 

The motion to dismiss must prevail. 

It is, therefore, ordered, that the appeal herein be dismissed, with 
costs. 








No. 1149. 
AMELIA E, GALLIGAR vs. JACoB U. PAYNE ET AL. 


A person cannot claim the benefit of the homestead laws, on the ground that she has brought 
up and is supporting in her house orphan children, who constitute her family and are 
dependent upon her for such support. 

Homestead laws are to be strictly construed. 


PPEAL from the Thirteenth District Court, Parish of St. Landry, 
Hudspeth, J. 


M. D. Kavanagh and J. N. Ogden, for Plaintiff and Appellee. 
H. L. Garland, for Defendant and Appellant. 


The opinion of the Court was delivered by 

BeRMUDEZ, C. J. This is an injunction suit to prevent the defendant 
from executing a judgment rendered on a conventional mortgage con- 
sented in 1870 and 1871. It rests on the ground, that the land seized 
constitutes a homestead under the Act of 1865, E.S.; R. S. 1691. 

From a judgment in favor of plaintiff, this appeal is taken. 

It is unnecessary to pass upon all the defenses raised by the appel- 
lant. It suffices to inquire and determine whether the appellee has 
proved herself to be, in every respect, in the situation which the law 
contemplates, regarding the beneficiaries to the class of ,which she 
claims to belong, -viz: whether she had “ persons dependent on her for 
support.” 

At the institution of this suit, the plaintiff had two daughters, one 
who had married several years previous, and another who married 
during the pendency of this controversy. By the change in her condi- 
tion since the suit, the latter, like the former, has ceased to be dependent 


on the plaintiff for support. Cessante ratione, cessat lex. 
133 
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But it is claimed that the evidence shows the plaintiff had, besides, 
at that time, and still has two minor children, respectively aged eigh- 
teen and nine years, dependent upon her, whom she has raised from 
their.infancy, the last of whom being still young and delicate. 

It is not shown that those children have any sort of natural or legal 
claim for support against the plaintiff, as part of her family, within the 
intent and meaning of the law. 33 An. 320. 

In its limited sense, the word raMILy signifies the father, motherand 
children ; in its ordinary acceptation, it means all the relatives who 
descend from a common root; in its most extensive scope, it compres 
hends all the individuals who live under the authority of another, 
including even servants. R. C. C. 3556, § 12. 

In the application of a Statute in derogation of common right, we 
cannot arrogate the authority to give of the word family, found in the 
law relied upon, such an enlarged definition as would make it so far 
reaching, as to put in. the power of any dishonest or unscrupulous 
debtor to avail himself, at his whim and caprice, of the protective 
provisions of a law of grace and benevolence. That law was intended 
solely for the relief of a few meritorious persons in necessitous circum- 
stances, bound by nature, conscience or the law, to support persons 
incapable of earning a living, and necessarily, wholly dependent upon 
them for maintenance. 

We think we are forbidden from straining the law, and that it is our 
duty to restrict its humane provisions to those persons only as are 
within its contemplation, and as are bound by some natural or legal 
obligation to support others, unable to provide for themselves, and 
who have, by their blood or the law, a claim against them for subsis- 
tence, which conscience or a court of justice would recognize and 
enforce. 

Were we to give to the word family even its ordinary acceptation, 
that interpretation would not relieve the plaintiff. The children are 
not shown to be related to, or connected with, the plaintiff in any way. 
It appears, on the contrary, that they are strangers to the plaintiff and 
are the orphans of persons who died in her service, or that of some 
member of her family. 

Parties invoking the protection of the homestead laws, which are in 
derogation of common right and must be strictly construed, are required 
to prove that they come within both their spirit and letter. 21 An. 686; 
28 An. 667, 594; 26 An. 610; 29 An. 64; 32 An. 805. 

In such cases, it is essential that they should, among other facts, 
establish that the persons dependent on them are such as cannot and. 
do not earn a living, and have a natural or legal claim for actual and 
necessary support. Husband, wife, ascendant, descendant, adopted 
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child, donee, and possibly, destitute and afflicted relatives, appear to 
us, as at present advised, to be the only persons who could come 
within the compass of the law. R.S. 1691; Act 52 1865, E. R.; R.C. 
C. 119, 229, 214, 1559, 3556, § 12; 33 An. 320. 

It is no doubt a laudable act of charity on the part of plaintiff to 
minister unto the wants and necessities of the children for whom she 
has assumed to provide ; but, however praiseworthy her condact may 
be, the law, in its justice and wisdom, will not permit her to impose 
upon her honest creditors the burden of her bounty. She must be just 
before she can be generous. ; 

It is, therefore, ordered and decreed, that the judgment appealed 
from be reversed, and it is now ordered, adjudged and decreed, that 
the injunction issued be dissolved, and that plaintiff’s demand be 
rejected, with costs in both Courts. 

Mr. Justice Fenner recuses himself, on account of affinity. © 

Mr. Justice Todd dissents. 


Nore.—Mr. Justice Fenner having recused himself, and Mr. Justice 
Levy being absent, (on leave) and the remaining three members of the 
Court not concurring—Mr. Justice Todd dissenting—the Hon. John 
Clegg, Judge of the District Court for the Twenty-fifth Judicial 
District, was called upon by the Judges not recused, to sit in the place 
of the Judge recused, and to aid in the determination of the case, under 
the provisions of Article 85 of the Constitution; and he has done so, 
concurring with the Chief Justice and Mr. Justice Poche in the foregoing 
opinion and decree. 


DIssENTING OPINION. . 

Topp, J. The exemption in this case is claimed under the Act of 
1865. That Act exempts, quoting its language, ‘one hundred and 
sixty acres of ground, and the buildings and improvements thereon, 
occupied as a residence, and bona fide owned by the debtor, having a 
family, mother or father, or person or persons dependent on him for 
support.” 

The claimant in this case is a widow, the head of a family, consisting 
at the time of the institution of her suit, of three minor children, one 
of them her own daughter, and two orphan girls whom she had raised 
from infancy, and who, from that period of their existence, had been 
members of her household, and the youngest of whom was only nine 
years of age. Whether we view the plaintiff as the head of this depend- 
ent family, or view her as one having a person or persons dependent on 
her for support, Iam convinced that she comes strictly within the 
scope and benevolent design of the law she invokes, and not only 
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within the spirit of that law, but within the strictest letter of it. To 
my mind, it needs only a recurrence to the policy of the law and the 
wise and humane purposes of its enactment, to induce the conclusion 
that this case comes peculiarly within its principle and intent. 

The policy of this law, I take it to be, was to afford the shelter of a 
home to every family struggling with the adversities of life, a perma- 
nent home, because secured against the vicissitudes of fortune and the © 
results of improvidence. And this idea of permanency and security 
was wisely designed to foster a desire to establish homes, and to 
elevate the family by encouraging ‘the love of home, enhanced by the 
safeguards and protection that the law throws around it, and so well 
calculated to promote the affections and virtues that are naturally 
associated with home and family. The object of the law was thus 
broad and far-reaching, designed to affect the very structure of society 
and advance its highest and best interests. Considering this object, I 
think the law is entitled to a construction as liberal as its aims and 
purposes are broad and humane. It is a law, however, that may be so 
narrowly construed as to be rendered wholly inoperative to accom- 
plish what I conceive to be its legitimate ends. It may be made the 
veriest mockery. 

The family blessed with a strong and vigorous protection in the 
father, and which is meritorious from the industry and working capacity 
of its members, may be told, you have no need to claim the protection 
of the law, you are self-supporting. 

And the weak and the helpless, with no protection but the mother, 
may be told that they might work, or are capable of supporting them- 
selves, and that members of the family, though orphans, and maybe of 
tender years, have no claim to membership therein, but in the charity 
and humanity of the widowed head of that family, and that the exercise 
of such humanity and charity, in the support of orphan children, was 
not only an impediment, but an absolute barrier to the benefits of the 
law. 

From a careful study of the subject, and from any standpoint that I 
view the case, I think the plaintiff is entitled to the exemption claimed, 
and that the judgment of the lower court allowing it should be 
affirmed. I, therefore, dissent. 


On APPLICATION FOR REHEARING. 


BERMUDEZ, C. J. In this case, a rehearing having been applied for, 
and the petition therefor having been duly considered, and their 
Honors, the Chief Justice, and Mr.Justice Pochéand the Hon. John Clegg, 
who previously concurred in the opinion and decree heretofore ren- 
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dered, seeing no reason to disturb the same, it is ordered, that said 
petition be refused, with costs. ° 

Mr. Justice Todd dissents, thinking that a rehearing should be 
granted. 


The Honorable John Clegg, Judge of the District Court for the 25th 
Judicial District, sat for the trial and determination of the application 
for a rehearing, and was present in Court when the opinion and decree 
refusing the same was announced, acting in the place of Mr. Justice 
Fenner, recused. 

It is ordered that the sum of ten dollars be taxed among the costs 
herein, to be paid the Hon. John Clegg, for disbursements incurred 
by him as travelling expenses, to aid in the determination of the 
case on its merits, and on the application for a rehearing. 








No. 1147. 


THE STATE OF LOUISIANA VS. PLATTE. 


In a criminal prosecution, the accused has a right to object to the admission of an implied 
confession resulting from an offer to compromise, on the ground that it was not voluntary, 
and where a witness has testitied that the confession was not induced by promises or 
threats, the accused should be allowed to offer rebutting proof going to show that he was 
forced to make the offer in question, and the refusal of such offer, and the admission of the 
confession, in spite of it, is sufficient to vitiate the verdict and cause the remanding of 
the case. 


Pao from the Twenty-fifth District Court, Parish of Lafayette. 
Clegg, J. 


J. A. Chargois, District Attorney, for the State, Appellee. 
C. Debaillon, for Defendant and Appellant. 


The opinion of the Court was delivered by 

Topp, J. The defendant is appellant from a sentence of ten months’ 
imprisonment, at hard labor in the State penitentiary, for the crime of 
larceny. ‘ 

The first matter presented to our consideration is the ruling of the 
Judge a quo, refusing to hear evidence offered by the accused on the 
trial of the cause, relating to the character of the alleged confession of 
the aceused, implied in an offer to compromise the offense. 

The following are the facts on this point, disclosed by the bill of 
exceptions reserved to this ruling: 

The person whose property was charged: to have been stolen, was 
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sworn as a witness, and asked touching the alleged confession or offer 
to compromise. It was suggested by the defendant’s counsel, that the 
foundation had not been laid for the admission of such confession, or 
offer by showing that it was free and voluntary. The witness was there- 
upon questioned upon the subject, and stated that she had made no 
threats or promises to induce the confession or offer on the part of the 
accused, whereupon the counsel for the accused offered to prove by 
persons who made the arrest, among whom were the son-in-law and 
the grandson of ‘the witness, the alleged owner of the property, as 
stated, “‘that (quoting from the bill) threats, menaces, and promises 
were made to the defendant, and undue. influences brought to bear 
upon him, to induce him to offer a compromise, and that it was this 
mental strain and pressure upon him that led to the attempted 
compromise.” 

The court ruled, “ that the defendant had no right, in law, to show 
said facts,” and refused to hear any testimony going to show that this 
offer or confession was forced from him, and not free and voluntary. 

The Judge, in so ruling, was undoubtedly in error. 

It is elementary that the confession of an accused is not admissible 
against him, unless it is a free and voluntary confession, and_ its char- 
acter as such must be first shown, asa prerequisite to its admission. 
When the State offers to make such proof, the issue as to the character 
of the confession is properly raised, and both sides have the right to be 
heard on this issue. The inquiry, on a point of such vital importance 
to an accused, should be free and full, and is not to be closed at the 
very instant that the State manages to eke out from the prosecuting 
witness, that she, the witness, had made no threats or promises, and 
all opportunity denied to the other party to be heard. 

And the Judge had no right to conclude, as he says in the bill he did 
do, that the testimony offered by the accused could not be sufficient to 
overthrow the effect of the facts shown by Mrs. Granger, the witness 
in question. 

It might be very true that this witness did not, by violence or 
threats, frighten the accused into a confession, nor does it appear that 
there was any such pretense, but it was unreasonable to hold that 
others might not have done so, and that the influence of such violence 
or threats was not swaying the mind of the accused when the alleged 
offer or confession was made. 
Of course, the prisoner’s confession, thus illegally admitted, must have 
procured his-conviction, or was calculated to do so, and from a ruling 
80 palpably to his injury, the accused is entitled to relief. This conclu- 
sion dispenses us from considering the several other questions raised 
by the appeal, except that relating to the legality of the arraignment. 
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In our opinion, for reasons unnecessary to state, we think the aecused 
was properly arraigned, also, that the minutes were properly corrected 
to show that the information was filed, and the date of its filing. 

It is, therefore, ordered, adjudged and decreed, that the sentence and 
judgment appealed from be annulled, avoided and reversed, and that 
the case be remanded to the lower court, to be proceeded with according 
to law. 








No. 1156. 


Succession OF Susan E. ANDRUs. OPPOSITION OF VINCENT 
BOAGNI ET AL. 


The legal representatives of a deceased married woman have the right to urge the nullity of 
judgments rendered against her for the enforcement of contracts entered into by her 
during coverture. 

A married woman will not be estopped or precluded, under Art. 612 C. P., from demanding 
the nullity of a judgment, because she did not oppose the execution of the same, if such 
execution issued during the marriage, while she was not yet sui generis. 

A purchase made exclusively on credit by a married woman, who is not shown to have been 
separate in property from her husband, or to have separate property yielding paraphernal 
revenue, of which she has retained the administration, will be held as a purchase by the 
community, for which the wife was prohibited from binding herself or her property. 

A judgment rendered against her on promissory notes excuted by her for such purchase price; 
cannot be enforced, if resisted. 


PPEAL from the Thirteenth District Court, Parish of St. Landry. 
Hudspeth, J. 


Lewis & Bro., for Opponents and Appellees. 
K. Ballio, for Defendant and Appellant. 


Motion To Dismiss. 


The opinion of the Court was delivered by 

Pocnk, J. Opponents and appellees have moved for the dismissal 
of this appeal, on the ground that the amount in dispute does not 
exceed one thousand dollars, exclusive of interests. 

The contest arose over a tableau of classification of debts presented. 
by the administrator, and which was opposed by appellees, who com-- 
plained that, as judgment creditors of the deceased for $786.66, they 
had been omitted from said tableau, and in which opposition they 
sought to be paid by preference over other creditors recognized on the. 
account, and whose claims aggregated the sum of $591.59. 
_ The amount of funds in the hands of the administrator is $2,270, and, 
the judgment appealed from sustained the opposition of appellees,, 
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ordered the payment of their claim by preference out of the proceeds 
of the sale of the immovable property, and homologated the tableau as 
thus amended. 

From this statement it appears that the amount of the fund to be 
distributed, even after satisfaction of opponents’ claim, would yet be 
$1,483.34, and that, therefore, the fund to be distributed exceeds one 
thousand dollars ; which is, in such cases, the test of the jurisdiction 
of the appellate court, under the provisions of Article 81 of the 
Constitution. 

The unappealed portion of the judgment orders the payment of 
$591.59, after the deduction of which from the total amount of assets, 
the administrator would have in his hands, subject to the control and 
order of the Court, the sum of $1,678.41. 

It is thus manifest, that in either hypothesis, the controversy pre- 
sents an issue turning upon a fund to be distributed in an amount 
sufficient to give jurisdiction to this Court. 

. The motion to dismiss is, therefore, denied. 


ON THE MERITs. 

The controversy arises from the following facts : 

In July, 1872, the deceased, authorized by her husband, purchased 
from opponents a certain tract of land situated in this parish, for three 
thousand dollars, for the purchase price of which she executed her six 
promissory notes of $500 each, two of which were made payable in 
each of the years 1874, 1875 and 1876. 

In 1875, opponents took judgment against her on four of the notes, 
then matured, and issued. execution thereon, under which the property 
was sold, and did not realize enough to satisfy the mortgage debt ; and 
in 1877, the same parties obtained a personal judgment against the 
deceased, for the unpaid balance of their claim, which amounted to 
$786.66, and it is for that amount that they seek to be recognized as 
judicial mortgage creditors of the succession. 

Among other grounds of resistance, the administrator urges the 
absolute nullity of this judgment, on the ground that the notes on 
which it rests, represented a debt of the husband or of the community, 
and not of the wife, and that the latter was prohibited by law from 
binding herself or her property for the payment of the debts of her 
husband or of the community. 

This defense suggests an inquiry into the nature of the purchase 
made by the deceased in 1872. 

This inquiry is resisted by opponents, who contend that the nullity 
of the judgment could be demanded only in a direct action of nullity, 
or by appeal. i 
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It is now well settled, that the nullity of a judgment predicated upon 
a contract of a married woman, without personal service, by default, 
and without service of the judgment on the defendant, can be urged 
by her whenever an execution is taken against her. Baines vs. Bur- 
bridge, 15 An. 628; Medort vs. Famach, 15 An. 651; Bowman vs. 
Kaufman, 30 An. 1021. Such is the condition of this case. 

This opposition is virtually an execution of opponents’ judgment, 
and it was competent for the administrator, in resisting its payment, 
to urge the nullity of the obligation on which it is predicated. 

Opponents further contend that the deceased, having suffered the 
execution of the judgment against her property without opposing the 
same, could not, if living, and her legal representatives cannot now be 
allowed, under the provisions of Art. 612 of the Code of Practice, to 
urge the nullity of said judgment. Two answers are suggested at once 
to this argument. 

The property seized was that covered by the vendor’s privilege, and 
whether the property was the community’s or the wife’s, the latter 
could not oppose the execution of the judgment recognizing and 
enforcing the vendor’s privilege, as a proceeding “in rem,” and not as 
a personal obligation of the wife. 

And in the second place, the record shows that at the time of said 
execution, the deceased was yet under marital influence, and hence, the 
provisions of Art. 612 could not apply to her. 23 An. 313, Darey vs. 
Martin, Cobb & Co.; 28 An. 758, Bienvenu vs. Prieur. 

It is now well settled that the wife cannot be estopped by any act of 
recognition or ratification of her contracts, during coverture, or even 
by a confession of judgment, from subsequently urging the nullity of 
such contracts. 14 An. 165; 16 An. 11; 29 An. 600, Edwards vs. 
Edwards, and authorities therein cited. 

We now reach the consideration of the question of the nature of the 
purchase from which flows the obligation now sought to be enforced 
against the purchasing married woman. 

Under the textual provisions of our Code, all purchases made during 
the marriage, even when made only in the name of one of the two, and 
not of both spouses, are for the benefit of the community ; and jurispru- 
dence has settled, beyond the domain of discussion, that the wife, 
purchasing in her name, in order to avoid the operation of that rule, 
must show that she was either separate in property, or that the pur- 
chase was made with her own paraphernal funds, which she administers 
without the assistance of her husband, or in case of a purchase on 
credit, that she has revenues derived from her paraphernal property 
sufficient to pay the credit portions of the purchase when they become 


due. C. C. 2402; 33 An. 160, Miller vs. Handy. 
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Now, in this case, the act of sale, and all the other evidence in the 
record, fails to show that the deceased was separate in property from 
her husband, or that she had any paraphernal funds, or separate 
property yielding revenues; it is nog even alleged or pretended by the 
opponents that she was placed in any of the conditions which are 
requisite in law to give to her purchase the charaeter of a transaction 
for her separate account or benefit. 

On the contrary, the record shows that the purchase was made 
exclusively on credit, and that no part of the purchase price was ever 
paid or satisfied, otherwise than under execution, and forces the con- 
clusion that the property thus purchased fell into the community, and 
that the purchase price was a community debt, for which the wife could 
not bind herself. It follows, therefore, that she cannot be held person- 
ally liable for the notes which she executed under those circumstances, 
and that the judgment rendered against her, having the practical effect 
of enforcing a contract entered into in violation of a prohibitory law, is 
a nullity. 

In the case of Forbes vs. Layton, recently decided at Monroe, we 
had occasion to review our jurisprudence on this question, and we 
reaffirmed this well established doctrine governing purchases made by 
married women under similar circumstances. 

These views of the present controversy preclude the necessity of an 
expression of opinion on other questions raised and discussed by 
counsel on both sides. 

It is, therefore, ordered, that the judgment appealed from be 
amended, in so far as it recognizes opponents’ claim, which is rejected, 
and whose opposition is dismissed ; and that, as thus amended, said 
judgment be affirmed ; costs of appeal, and of the opposition below, to 
be paid by opponents. 








No. 1161. 


SUCCESSION OF AGENOR LESSASSIER. OPPOSITIONS OF WIDow 
VICTORIA GONOR AND MARIE JOSEPHINE LESSASSIER. 


The rights of the minor children or of the widow of adeceased debtor, claiming under the 
provisions of the Homestead law of 1852, must be tested under their condition or situat'on 
as existing at the date of the death of the deceased, and not at the date of the settlement 
of the succession. Ifthe widow. or any one of the minors, even though the latter be not 
the issue of the widow, possess in his or her own right $1000, nothing can be allowed 
under the homestead law. 


PPEAL from the Thirteenth District Court, Parish of St. Landry. 
Hudspeth, J. 
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Lewis & Bro., for Opponents and Appellants. - 
H, L. Garland, for the Administrator, Appellee. 


On Motion TO Dismiss. 


The opinion of the Court was delivered by 

Pocuk, J. The motion to dismiss this appeal, on the ground that 
the amount in dispute does not exceed one thousand dollars, cannot 
prevail. 

The assets of the succession amount to $1,045.20, and this is the 
fund to be distributed, the whole of which is claimed by Marie Jose- 
phine Lassassier, in part satisfaction of her mortgage claim, amounting 
to $1,603.92, and $1,000 of which is claimed by the other opponent, 
thus making it clear that the case is within our appellate jurisdiction. 

The motion to dismiss is, therefore, denied. 


ON THE MERITs. 


At his death, Agenor Lessassier left an orphan child, Marie Josephine 
Lessassier, one of the opponents herein, issue of his first marriage, and 
the surviving widow of his second marriage, Victoria Gonor, the other 
opponent. 

The contest is between these two parties, the first of whom, Marie 
Josephine Lessassier, claims to be a mortgage creditor of her father’s 
succession, in the sum above stated, being the amount of her mother’s 
paraphernal funds received by her father and former tutor. 

The widow claims the sum of one thousand dollars, as a widow under 
necessitous circumstances, under the provisions of the Homestead Act 
of 1852. 

Her claim was resisted by the administrator and rejected by the 
court, on the ground that the minor child of the deceased, possessing 
in her own right property to the amount of one thousand dollars, the 
widow can be allowed nothing under the homestead law, which reads 
as follows: 

‘* Whenever the widow or minor children of a deceased person shall 
be left in necessitous circumstances, and not possess in their own right 
property to the amount of one thousand dollars, the widow, or the legal 
representatives of the children shall be entitled to demand and receive 
from the succession of the deceased husband or father, a sum, which 
added to the amount of property owned by them, or either of them, in 
their own right, will make up the sum of one thousand dollars.” 

Our jurisprudence has now settled beyond controversy, that if the 
widow or any one of the minors possess, in his or her own right $1,000, 
nothing can be allowed under the law now under consideration ; and 
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that this rule applies even where the minor or minoys are not the 
issue of the surviving widow. Succession of Elliott, 31 An. 31; Sueces- 
sion of Melancon, 25 An. 535; Steward vs. Steward, 13 An. 398. 

Without regard to the conclusion which we might reach, if we were 
to interpret this Statute as “res nova,” we must be guided and 
controlled by the rule of “ stare decisis.” 

But the widow’s counsel make the point, that since the institution of 
those proceedings, Marie Lessassier having been emancipated, her 
rights of property cannot be dealt with, and carry the same met as 
that of a minor, as contemplated by the Statute. 

To this argument our courts have already answered, that the rights 
of the minor or minors, and the widow in necessitous circumstances, 
must be tested under their situation or condition, at the date of the 
death of the deceased, and not at the date of the settlement of the 
succession. 27 An. 99, Succession of Marx; 18 An. 38, Succession of 
Norton ; Gimble vs. Goode, 13 An. 352; Succession of Wellmeyer, 34 
An., not yet reported. 

We, therefore, find no error in the judgment appealed from, which is 
affirmed ; costs of appeal to be paid by opponent, widow Victoria 
Gonor. ; 





